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For the reasons stated below, the United States Department of Energy (“DOE”)
respectfully requests that the Surface Transportation Board (“Board” or “STB™) deny
Norfolk Southern Corporation’s (“Norfolk Southemn™) Motion for Leave to File
Response, dated October 10, 2008 (“*Motion for Leave”). Accompanying the Motion for
Leave 1s Norfolk Southern’s proposed Response to Reply of thc United States
Department of Energy (“‘Proposed Response™).

BACKGRQUND

On March 17, 2008, DOE filed 1ts Apphcation for a Certificate of Public
Convenience and Necessity (“Application™) to construct and operate an approximately
300-mile rail line in Nevada to be known as the Caliente Rail Line  On Apnil 16, 2008,
the Board published a notice in the Federal Register (73 Fed. Reg. 20748) announcing
DOE's Application In the notice, the Board adopted a procedural schedule that provided
a comment period more expansive than that prescribed 1n the Board's regulations The
Board allowed a 120-day penod for interested parties to submit comments 1n support of
or 1n opposition to the Application, instead of the 35-day penod set forth in the Board's
regulations

Norfolk Southem filed a notice of intent to participate in the proceeding but did
not to file any comments on the Application notwithstanding the cxtended comment
period. Nor did Norfolk Southern seek a further extension of the comment penod or seek
leave to file late comments.

Other persons, including CSX Transportaton, Inc (“CSXT"), did submut
comments on the Apphcation CSXT attached to its comments a DOE Policy Statement

for Use of Dedicated Trains for Waste Shipments to Yucca Mountain (“"DOE Policy



Statement™). Noting that the DOE Policy Statcment calls for the use of dedicated trains
as the mode of “usual” rail transport and that the Application also discusses the use of
dedicated trains on the Caliente Rail Line, CSXT requested a condiion requinng DOE to
use dedicated trains on CSXT rail lines for shipments of spent nuclear fuel and high-level
radioactive waste 1n transit to the Yucca Mountain repository

DOE filed 1ts reply to those comments (“Reply to Comments”) on August 29,
2008 In opposing CSXT’s requested condition, DOE acknowledged that 1t had adopted
a policy to use dedicated trans as its “usual” mode of transporting spent nuclear fuel and
high-level radioactive waste. See DOE Reply to Comments at 40 DOE also attached as
Appendix E to 1ts Reply to Comments a July 6, 2005 memorandum relating to the DOE
Policy Statement. That memorandum states that DOE’s policy 1s to use dedicated trains
as the “usual” mode of transporting spent nuclear fuelland high-level radioactive waste.

Pursuant to the Board's regulations, 49 C.FR. § 1104 13(a), a motion must be
filed within 20 days of the matter to which 1t 1s directed. Any motion directed to DOE's
Reply to Comments, therefore, was due by September 18, 2008 Norfolk Southern did
not seek leave to respond to DOE’s Reply to Comments by this deadline

CSXT filed on September 18, 2008 a motion for leave to reply to DOE’s Reply to
Comments (“CSXT's Motion for Leave”) CSXT sought leave through that motion to
address further the DOE policy regarding the use of dedicated trains DOE filed a Reply
opposing CSXT’s Motion for Leave on October 8, 2008, in which DOE reiterated the
policy discussed in CSXT’s onginal comments and DOE’S Reply to Comments DOE

did not 1dentfy or attach new documents to its Reply to CSXT'’s Motion for Leave.



Norfolk Southern filed 1ts Motion for Leave on QOctober 8, 2008, which seeks
leave to reply to DOE's Reply to CSXT's Motion for Leave Norfolk Southern seeks to
address 1n 1ts Proposed Reply DOE's policy regarding the use of dedicated trains.

ARGUMENT

Norfolk Southern’s Motion for Leave 1s procedurally improper The Board's
regulations expressly provide that a “reply to a reply 1s not permutted.” 49 C.F.R.
§ 1104 13(c) Yet, Norfolk Southern seeks leave to reply to DOE’s Reply to CSXT’s
Motion for Leave. Norfolk Southern’s Motion for Leave seeks permission to file a
pleading that 1s entirely outside those allowed by the Board’s regulations

Norfolk Southern’s Motion for Leave 15 also untimely Though styled as a
response to DOE’s Reply to CSXT’s Motion for Leave, the Proposed Response n
actuality secks to comment on matters discussed in the Application and DOE's Reply to
Comments. The deadlines for commenting on the Application and fihng a motion
directed to the Reply to Comments have long expired.

Norfolk Southern's Motion for Leave 1s also factually unfounded. Norfolk
Southern asserts that DOE’s Reply to CSXT’s Motion for Leave raises a “new position.”
In particular, Norfolk Southern asserts that i that Reply DOE “fundamentally altered
[1ts] position” regarding the use of dedicated trams Norfolk Southern’s Motion for
Leave at 1. That assertion 1s not factually accurate

DOE did not adopt a new or changed position n its Reply to CSXT's Motion for
Leave DOE merely reiterated that its existing position 18 to use dedicated trains as the
“usual” mode of transporting spent nuclear fuel. That is the same policy CSXT discussed

1n its comments on the Application and that DOE discussed n 1ts Reply to Comments on



the Application. In short, and contrary to Norfolk Southern’s assertton, DOE’s Reply to
CSXT's Motion for Leave did not “‘adopt wholly new positions or arguments in reply or
rebuttal.” Norfolk Southern Motion for Leave at 2.

In fact, Norfolk Southern’s Proposed Response belies any assertion that DOE
adopted a new position mn its Reply to CSXT's Motion for Leave. Norfolk Southemn
identifies 1n its Proposed Response various statements regarding DOE’s future shipments
of spent nuclear fuel that Norfolk Southern claims informed 1ts understanding. Norfolk
Southern )dentifies there DOE’s Policy Statement See Proposed Response at 2, n 5
That 1s the same Policy Statement attached to CSXT’s comments on the Application, and
as Norfolk Southern concedes, that Policy Statement provides merely that DOE wall use
dedicated trains for 1ts “usual” ral transport of spent nuclear fuel and high-level
radiocactive waste to the Yucca Mountain repository Id.

Accordingly, Norfolk Southern has failed to demonstrate good cause for its
extraordinary and belated Proposed Response. DOE has not changed its policy regarding
the use of dedicated trains. Nor did DOE’s Reply to CSXT’s Motion for Leave raise any
new or different matter regarding DOE's policy.

CONCLUSION

For the reasons stated above, DOE respectfully requests that the Board (1) deny
Norfolk Southern’s Motion for Leave; (2) not accept Norfolk Southemn’s Proposed
Response, and (3) decide the Application on the existing record. In the event that the
Board grants Norfolk Southern leave to file its Proposed Response, DOE respectfully

requests an opportumty to reply on the ments to that pleading. DOE also respectfully



requests that DOE’s reply time run from the date of notification of any such decision

granting leave

Respectfully submitted,

B Eumayr L)
James B. McRae

Martha S Crosland

Chnstina C Pak

Umited States Department of Energy
Office of the General Counsel

1000 Independence Avenue, S.W.
Washington, DC 20585
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United States Department of Energy



CERTIFICATE OF SERVICE

I, Mary B. Neumayr, hereby certify that [ caused to be served true and correct
copies of the United States Department of Energy’s Reply to Norfolk Southern
Corporation’s Motion for Leave to File Response on each party of record on the attached

list by first-class mail or more expedient service on this 29th day of October 2008.

for Environment & Nuclear Programs

October 29, 2008
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